DEPARTMENT OF THE ARMY
HEADQUARTERS UNITED STATES ARMY FORCES COMMAND
1777 HARDEE AVENUE SW
FORT MCPHERSON GEORGIA 30330-1062

REPLY TO
ATTENTION OF

AFLG-PR 12 February 1998

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Contracting Information Letter (CIL) 98-14

1. This CIL contains information on the following:
a. Lessons Learned - Simplified Acquisition Procedures,
b. GAO Decision, Midmark Corporation,
c. Annual report of Unauthorized Commitments,
d. Release of TDA Numbers in CA Studies, and
e. Purchase Card Joint report.

2. Lessons Learned - Simplified Acquisition Procedures.

a. Use of the Wage Determination On-Line Program reduces
CALT in service acquisitions at Fort McCoy. Those installations
still using the Blanket Wage Program should take note. The WDOL
program avoids the annual time consuming effort to consolidate
recurring services requirements, is a real time saver for those
unprogrammed requirements, and provides the most current wage
decisions. Fort McCoy used materials in CIL 97-13 to train
personnel and developed sample Standard Form 98s for buyer use.
For additional information, contact Sandra Drecktrah, Chief,
Construction Branch, DSN 280-2703.

b. Need a really good checklist for Simplified Acquisitions?
Fort McCoy has a good one to benchmark! Call Brenda Heuer,
Chief, Service and Supply Branch, at DSN 280-3203.

c. Some installations are centralizing the purchasing of
accountable property for the end user rather than using the unit
cardholders to make purchases that are within the micropurchase
threshold ($2500 or less). Installations should implement
procedures which will allow the cardholder to buy and report
these requirements in compliance with DOD, DA, and FORSCOM
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policy. Hand receipt holders should prepare the DD Form 250,
Material Inspection and Receiving Report, to acknowledge and
report purchases of nonexpendable items to the Property Book
Officer (DALO-SMP MSG, 261457Z DEC 96, subject: IMPAC Rules).
For additional information, contact Pat Boterweg at DSN 367-5486.

d. Contracting offices generally appear to need additional
training in acquisition of Commercial Items. The PUR 201 Course,
Intermediate Simplified Acquisition Procedures, provides valuable
information in market research, performance based specifications,
buying commercial items, and best value source selection. This
course is targeted to purchasing agents/SAP contracting officers.
Recommend DOCs request quotas for this DAU funded course. For
DAU course information, contact Clyde Thomas, DSN 367-6372.

3. GAO Decision, Midmark Corporation.

a. Reference GAQ Decision, File No. B-278298, Midmark
Corporation (encl 1).

b. Subject GAO decision denies the protest of Midmark
Corporation. Midmark protested the issuance of a delivery order
placed under the federal Supply Schedule by the Blanchfield Army
Community Hospital at Fort Campbell, KY.

c. For additional information, please contact Sandi Bruner
at DSN 367-6296.

4. Annual Report of Unauthorized Commitments.

a. New FORSCOM UAC policy, approval levels, and DOC
management of UACs implemented in April 1996 had a tremendous
positive effect on the FORSCOM UAC Program. The revised UAC
policy, as implemented by the Installations, contributed to a
significant downward trend in the UACs less than $25,000. 1In FY
87, we experienced 120 UACs less than $25,000 compared to 164 in
FY 96 and 152 in FY 95. There is a slight upward trend for UACs
greater than $25,000 and less than $100,000. We experienced 6
UACs in FY 97 compared to 3 in FY 96 and 2 in FY 95. Only 2 UACs
in FY 97, 0 in FY 96, and 1 in FY 95 were greater than $100,000.
Although there is a slight upward trend in UACs greater than



AFLG-PR
SUBJECT: Contracting Information Letter (CIL) 98-14

$25,000, DOCs should continue to closely monitor UAC activity to
ensure we experience progressive improvement in the future.

b. Feedback from the DOCs regarding the revised FORSCOM Form
121-R (required to document UACs greater than $25,000) indicates
it is working well. Most DOCs use the form to document UACs less
than $25,000 as well. The new ratification procedures and
changes accomplished the desired goal of reducing administrative
workload and expediting vendor payment without lessening the
importance of thorough investigation and adjudication of
unauthorized commitments.

c. The new policy and procedures provide greater DOC
flexibility and responsibility in determining the best approach
on how to effectively manage, if not eliminate UACs. Some of the
initiatives DOCs use to effect UAC management are as follows:
Publish information regarding UACs in newspapers, handbooks, and
manuals; publicize the availability of DOC representatives for
on-site presentations, provide briefings, and training courses
that address how to avoid making UACs; and disseminate the names
and phone numbers of DOC POCs that can be contacted for
procurement information/guidance to include 24-hour procurement
assistance. Other initiatives; aggressive customer education
programs, extensive use and training on the use of the IMPAC,
briefing incoming Commanders and involving Commanders at all
levels to combat UAC problems.

d. You are reminded of the requirement imposed by the
FORSCOM Federal Acquisition Regulation Supplement to submit a
quarterly report of the UACs below $25,000 to the Garrison
Commander and the concurring officials identified in paragraph
4a(2) of CIL 96-19, Increased Delegations of Authority and
Revised Policy on Processing UACs.

e. Contact Julie Grace, DSN 367-5690, for additional
information.

5. Release of TDA Numbers in CA Studies. A question has been
raised by one of our installations regarding release of the TDA

in CA studies. After research within FORSCOM, a final decision
has been reached.
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a. Under the Freedom of Information Act (FOIA), we must
release requested information, unless it clearly falls within an
exemption. The TDA does not fall squarely into any of several
exemptions. Therefore, it is our decision that the TDA can be
released.

b. The TDA reflects requirements (the number of people
required to perform the function) and authorized strength (the
number of positions authorized/funded). The TDA does not reflect
the actual numbers of employees. There are many cases where all
authorized positions are not filled.

c. Expect to receive an increase in FOIA requests for TDA
and other staffing information as a result of CA studies underway
throughout the Army and DOD. In all cases, the proper FOIA

coordination should be followed in determining the release of
" information. This guidance should be reiterated in all customer
training and as part of the Directorate’s of Contracting (DOCs)
involvement with the Installation CA steering committee.

d. The above represents the views of the PARC Office,
FORSCOM DCSPIM and the Staff Judge Advocate. For additional
information, please contact Gail Burrell at DSN 367-6787 or email
burrelig@forscom.army.mil.

6. Purchase Card Joint Report.

a. Reference CIL 97-43, paragraph 3.

b. The web site for subject report has changed. The new
site is http://www.purchasecard.dfas.mil/impteam.pdf. For
additional information, please contact Pat Boterweg at

DSN 367-5486.
S

Encl TONI M. GAINES
as Acting Chief, Contracting Division, DCSL&R
Acting Principal Assistant Responsible
for Contracting



AFLG-PR
SUBJECT: Contracting Information Letter (CIL) 98-14

DISTRIBUTION:

COMMANDERS,

ITII CORPS & FT HOOD, ATTN: AFZF-DOC

XVIII ABN CORPS & FT BRAGG, ATTN: AFZA-DC

FT RILEY, ATTN: AFZN-DOC

FT CARSON, ATTN: AFZC-DOC

JRTC & FT POLK, ATTN: AFzZX-DOC
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3RD INF DIV (MECH) & FT STEWART, ATTN: AFZP-DC
101ST ABN DIV (AASLT) & FT CAMPBELL, ATTN: AFZB-DOC
FT DEVENS, ATTN: AFRC-FMD-DOC

FT DIX, ATTN: AFZT-DOC

10TH MTN DIV, FT DRUM, ATTN: AFZS-DOC

FT MCCOY, ATTN: AFRC-FM-DC

NATIONAL TRAINING CENTER & FT IRWIN, ATTN: AFZJ-DC
ARMY ATLANTA CONTRACTING CENTER, ATTN: AFLG-PRC



Washington, D.C. 20548

Decision

Matter of: Midmark Corporation
File: B-278298

Date: January 14, 1998

Dick Moorman, Jerry Stahl, and Olive Tumbusch for the protester.
Charles D. Kellam for Enochs Manufacturing, Inc., an intervenor.
Col. Nicholas P. Retson, Maj. Michael J. O'Farrell, Jr., and Fredrick M. Lewis, Esq,,
Department of the Army, for the agency.
Linda C. Glass, Esq., and Paul 1. Lieberman, Esq., Office of the General Counsel,
GAO, participated in the preparation of the decision.

T

Agency properly placed an order with Federal Supply Schedule vendor offering the
lowest price for equipment meeting the agency's needs.

DECISION

Midmark Corporation protests the issuance of delivery order No. DAKF23-97-F-0524
to Enochs Manufacturing, Inc. by the Department of the Army for medical
examination tables for the Blanchfield Army Community Hospital (BACH) at Fort

Campbell, Kentucky. The delivery order was placed under Enochs's Federal Supply
Schedule (FSS) contract.

We deny the protest.

After receiving a purchase request from BACH for 119 medical examination tables,
the contracting officer decided to purchase the requirement under the FSS program.
The FSS program, directed and managed by the General Services Administration
(GSA), provides federal agencies with a simplified process for obtaining commonly
used commercial supplies and services at prices associated with volume buying.
Federal Acquisition Regulation (FAR) § 8.401(a). When placing an order under an
FSS, an agency is not required to seek further competition, synopsize the
solicitation or award, or determine fair and reasonable pricing, since the planning,
solicitation, and award phases of the FSS satisfy these FAR requirements.

FAR § 8.404(a); Design Conternpo, Inc,, B-270483, Mar. 12, 1996, 96-1 CPD ¥ 146
at 2.

The BACH purchase request was for an examination table with a pelvic tilt and
listed the Midmark Model No. 405 as a compliant model. The contract specialist
checked the FSS catalog to assess whether there were other examination tables that

ENCL



satisfied the hospital's needs, and, after reviewing the schedule information,
determined that two listed tables met the government's needs. The tables were the
Enochs Power 4000, listed at $3,483.78 per unit, and the Midmark Model No. 405,
listed at $3,385.85 per unit. Because of the substantial quantity to be ordered, in

accordance with FAR § 8.404(b)(3), the contracting officer contacted both vendors
about the possibility of 2 price reduction.

Enochs submitted quotes for its Power 4000 of $3,100.56 per unit for a total of
$368,966.64 with a 4-year parts and labor warranty, and $2,900 per unit for a total of
$345,100, for the same model with a l-year parts and labor warranty and an
additional 3-year parts-only warranty.

Midmark submitted a quote for its Model No. 405 of $3,419.02 per unit for a total of
$406,863.38 with a l-year parts and labor warranty (the quote was slightly higher
than the FSS price due to the addition of a bracket). Midmark also submitted
quotes for the Ritter Model 105 at $3,240.14 per unit for a total of $385,576.66 and
the Ritter Model 107 at $2,440.16 per unit for a total of $290,379.04-both with the
same 1-year warranties. In addition, Midmark offered a $260 trade-in credit for
each Midmark or Ritter power examination table and $50 for each Midmark or
Ritter non-power box style examination table (for up to 119 trade-ins).!

BACH technical representatives reviewed the quotes and evaluated the tables to
determine if they met BACH requirements. After the evaluation, the agency
determined that the Enochs 4000 table (with a 1-year parts and labor warranty and
additional 3-year parts-only warranty) best met the government's needs at the
lowest price. The technical evaluators considered Midmark's quote for the Ritter
105 and 107 examination tables, but determined that these tables did not meet the
agency's needs. The Ritter models were considered unacceptable because no
extended warranties were offered and because.the models lacked required safety
features. The most significant feature which these models did not provide was an
operator-resettable, externally mounted circuit breaker, which permits the operator
to re-set the breaker without calling for additional maintenance support, and which
was considered an essential patient safety requirement. A delivery order was issued

to Enochs on September 18. Delivery of the tables has been suspended pending
resolution of the protest.

In its protest, Midmark asserted that its Model 405 was the specified brand name
and had certain unique features not found in the Enochs 4000. Midmark also
argued that if award was based on price, then its Ritter Model 107 met the
specifications and was cheaper than the Enochs 4000. The agency pointed out in
its protest report that this acquisition was not conducted as a brand narne or equal

'The agency reports that the trade-in offer was not considered because BACH did
not desire to trade in any examination tables.
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procurement and that the unique features of the Model 405 referenced by Midmark
were neither requested nor required by the user activity. In its comments on the
agency report, Midmark abandoned its argument concerning its Model 405 and
essentially asserted that it should have been issued the delivery order because its
Ritter 107 meets the specifications at the lowest price. Midmark maintains that an
external circuit breaker was not specified by the agency,.but if one was necessary,

Midmark could provide it at no extra cost, and that Midmark could also provide an
extended warranty.

When ordering from the FSS, the procuring agency should place orders with the
schedule contractor whose product represents the best value and meets the
agency's needs at the Jowest overall cost. FAR § 8.404(b)(2) (June 1997). The
determination of the agency's needs and which product on the FSS meets those
needs is properly the agency's responsibility, and we will only examine the agency's
assessment of technical acceptability to ensure that it has a reasonable basis.
Design Contempo_Inc., supra at 3.

Here, the agency evaluated the available technical inforrnation and concluded that
the Midmark 405 and the Enochs 4000 met its requirements. When it contacted the
appropriate vendors about the possibility of a price reduction, Enochs reduced the
price for its warranted product. Midmark quoted a higher price for its Model 405
and, while Midmark also quoted its Ritter 107 model at the lowest price, the
protester did not offer an extended warranty with this mode], and the table lacked
safety features which the agency considered essential to meet it needs.
Consequently, the agency issued the delivery order to Enochs because it offered the
table that best met agency requirements at the lowest price.

The agency explains that, while it does have some older Ritter 107 tables in use,
because of the types of procedures they anticipate performing, this model lacks the
safety features and the extended warranty necessary to meet the agency's current
needs. In this regard, FAR § 8.404(b)(2)(ii)(A), (D) (June 1997) provided that the
ordering activity may take into consideration warranty conditions and special
features of an item not provided by comparable items, which are required for
effective program performance. Here, based on these considerations, the agency
reasonably determined that the Enochs 4000 table met agency requirements and
that the Ritter 107 table did not Midmark's assertion in its protest submissions that
it could provide the Ritter 107 with an extemnal circuit breaker at no extra cost and
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offer the same warranty as did Enochs, at an unspecified price, does not estabhsh
that this model will meet the requirements of the agency at the lowest price.?
Accordingly, we have no basis to question the agency's decision to issue the

delivery order to Enochs.
The protest is denied.

Compiroller General
of the United States

*To the extent that the protester argues that the agency did not specifically advise it
of the requirement for an external circujt breaker or extended warranty, there is no
requirement under the regulations governing the use of the FSS that firms holding

FSS contracts be provided with an exact statement of agency needs or that agencies
negotiate special terms or conditions with FSS contractors for individual purchases.

FAR Subpart 8.4. Such a requirement would be inconsistent with the catalog-type
approach of the FSS program.
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